Birth Injuries — Cerebral Palsy

Expertise and Understanding
Legal advice from Irwin Mitchell

This booklet provides some guidance
about cerebral palsy and birth injury
claims and the legal rights of those
who have suffered as a result of poor
healthcare management.

This information relates to the law and procedures in
England and Wales. Please contact us if you need advice
about the law and procedures in other legal jurisdictions.
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Cerebral Palsy
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Choosing to pursue a claim
folowing a birth injury 1s an
important decision. VWhat
you need is expert advice
from professionals acting in
yours and your family's best
interests — from the initial
enquiry right through to the
successful outcome,

‘Lookingy baek. over the yrears, yow handied
the whole (ssue sensitively ond were there
0 support ws throuadh some of owr dartest
moments. Doniel’s future (s now secure,
it's embedded i gronite that he will have
the best care and e%mpvv\mic Lorever and
s0 his %ucui}c% of life will be si@mi@cm%t%
enhanced thonk.s 4o Yrow

- Richard and Ingrid

It is often said that birth is the most
dangerous journey most of us will

ever make. [t is fraught with potential
difficulties. Fortunately, for the majority
of us that journey involves nothing
more than the pain and discomfort

of our mothers. For some, however,
what happens during birth will have far-
reaching consequences for the rest of
their life.

Irwin Mitchell has one of the UK’s largest and most
experienced medical negligence teams handling claims and
recovering compensation for birth injuries.

We will fight fearlessly to achieve the best outcome for you,
your family and your claim. Our specialist team is renowned
for understanding all the issues surrounding birth injuries and
we know what positive action to take to make a difference.

Our lawyers offer the highest level of professional advice and
expertise combined with dedication and sensitivity.

Above ol we put yrow first.

Talk to a specialist advisor today ":ﬁ?:;iiggg ?&ﬁi §r2n33 @ Wi



Background

05

\We understand that parents
of children with birth injuries
come to us for a variety of
reasons and so we am

to ensure that whether a
claim for compensation
succeeds or not, you as
oarents achieve a greater
understanding of exactly
what happened during your
child’'s birth and afterwards.

What is cerebral palsy?

Cerebral palsy is a disorder of movement and posture
caused by damage to the part of the brain which controls
our motor functions. It is the most common cause of
motor impairment in children affecting 2 out of every 1,000
children born.

In addition to the difficulties of movement, children with
cerebral palsy often have other difficulties caused by
more widespread damage to the brain. This can include
learning impairment, hearing and speech problems, visual
impairments, behaviour problems and epilepsy.

What causes cerebral palsy?

There are many causes of cerebral palsy most of which
occur before birth during pregnancy and conception. It is
estimated that only 10% of children with cerebral palsy
suffered damage to their brain during birth.

Duty of care

Medical professionals owe their patients what is known as
a ‘duty of care’. This means that they are responsible for
providing an acceptable level of care and for protecting you
and your baby from harm. As a patient you are entitled to
expect reasonable standards and if these are not met, your
doctor, midwife and other health professionals may have
committed a breach of their duty of care.

If you have a child with cerebral palsy it may be possible

to bring a claim for compensation. For example, if it can

be shown that incompetent care during or after the labour
may have caused or contributed towards your baby’s brain
damage. The most common example of this is where a baby
has been deprived of oxygen before or during birth.

Oxygen deprivation in an unborn child can be caused
by a number of factors. In an age where there is careful
monitoring of the baby’s heartbeat during labour any
damaging lack of oxygen ought to be apparent to the
midwives and doctors taking care of you and your baby.

Talk to a specialist advisor today —vlﬁﬁtcglfgjobg;ggs and someone



Proven Expertise
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Irwin Mitchell is one of

the largest and most
experienced personal injury
firms in the country. Our
reputation for recovering
compensation following a
oirth injury Is second to none
and every year we recover
milions of pounds for people
who suffer this way,

Specialist team

Employing many of the country’s finest personal injury
lawyers, our highly specialised birth injuries team delivers
expert, insightful and effective advice. Combining powerful
legal arguments with care and consideration, we will handle
your claim with strength and sensitivity to ensure the best
possible outcome.

We recognise that in cases involving children the parents

also need support and assistance which we provide through

our specially trained lawyers, a team of medically qualified
colleagues and our client liaison managers.

A complete service

Looking at all the circumstances of your care, we will
review your options, discuss them, answer your questions
and outline the help you may be able to expect from us.
Providing effective and practical legal advice we will also
assist with the practicalities for everyday life.

QOur service includes:

* |mmediate investigations to determine who was at fault

e Interim payments wherever possible to help fund private
healthcare, rehabilitation and financial security

e Taking into account any worries you may have such as
financial needs, state benefits, employment and other
rights

e Expert support for you to access rehabilitation and
therapy services

e Specialist in-house services such as personal injury
trust advice, financial planning, wills, Powers of Attorney,
education and social care needs advice.

The service we provide is about much more than securing
compensation. We can help with all manner of health, social
and financial issues from arranging and purchasing specialist
equipment and accommodation, to education, employment
and income provision through various types of investment.

The law makes provisions to help families in your position and
it is vital that you take legal advice. Our initial consultation

is free and will give you an informed platform upon which to
make a decision.

Yours and your family’s future wellbeing informs all our
actions and are central to what we do.

Talk to a specialist advisor today Eﬁm\:igs& ?%I?i 35133 @ Wi



Dedicated Commitment
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rwin Mitchell is committed
to you and achieving the
oest outcome for your claim.
We'll ensure that you are
wel cared for throughout the
orocess and do everything
we can to secure the
compensation to which you
and your family are entitled.

Campaign for improvements

At Irwin Mitchell we have a long history of campaigning with
leading organisations active in all manner of personal injury
and birth injuries. Together with these groups we seek
improvements in birth management and care to prevent
birth injuries wherever possible and to improve the quality of
life and levels of compensation for those who have suffered.

Share the care

We know that it is important to recognise the huge
commitment and sacrifice of family members and carers
who help and support those with cerebral palsy. We have
always taken care to offer our full assistance to those
providing immediate support and seek to promote the value
of this help through awareness and fundraising.

Talk to a specialist advisor today -Iv:/eil)rtc(;lllag;gjobg:::ga and someone



When can | make a claim?
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Normally adults have 3
years, from the date they first
Knew or suspected that they
were injured as a result of
medical negligence.

Time Limits

The rules relating to children are different. The 3 year period
applies but does not commence until the child’s 18th
birthday. This means that court proceedings can be
commenced at any time before the child’s 21st birthday. In
addition, if the person with cerebral palsy suffers from any
intellectual impairment it may be possible to argue that
proceedings have been delayed because that individual does
not have the mental capacity to bring proceedings.

The sooner you contact us the better we are able to
prepare your claim, but in any case we will give you clear
advice about the time limits that apply to your particular
circumstances.

Your advice, support, Enowledgre and
listening ear have alwayys been very:
much apprecioked... needless to sy the
fnanciod support yow have achieved, for
WS QS Qo {0y, grives ws o more positive
ounklook. for the future.”

- Mike and Jane

Talk to a specialist advisor today Eﬁm\:igs& ?%I?i 35133 @ Wi



Do | have a case?
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[f you are unsure whether
you have claim, you must
aways call us to tak it over.
We'll assess your case free
of charge, tell you what

we think and then you can
decide 1t you want to go
ahead.

Track Record

At Irwin Mitchell we have a long track record of winning
compensation cases where the client initially thought they
did not have a claim, or that the law did not protect them.

What are my chances of winning?

When you contact us we will give you realistic advice on
the chances of winning based on the information you
provide. It is not possible to give a definite answer from the
outset on any case, however, the more information we have
the more accurate an assessment we can make.

We will always give you an honest, straightforward opinion.

Talk to a specialist advisor today -Iv:/eil)l(t(g"a;gjobg;:ga and someone



What will it cost me?
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If you are worried about legal
costs, don't be. Contacting
us for inttial advice on your
claim will cost you nothing.

Public Funding

Where the person with cerebral palsy is a child under the
age of 18 it should be possible to obtain public funding to
pursue their claim.

We will prepare a statement for the Legal Services
Commission, which explains why legal funding should be
granted.

It is important to note that only your child’s means and
resources are taken into account in assessing financial
eligibility for public funding. Therefore, unless your child

has any savings, items of value or investments totalling
£3,000 or more, or is due to receive money from a trust fund
or will, qualification should follow.

If funding is granted and the case then succeeds, all of your
child’s legal costs are likely to be recovered from those at
fault, in addition to any compensation awarded. However, if
the claim fails and no compensation is recovered, the legal
costs incurred will be met by the Legal Services
Commission.

Public funding is not retrospective and therefore legal costs
are only covered from the date when the Public Funding
Certificate is issued. You will be pleased to know that Irwin
Mitchell offers an initial interview free of charge. At this
initial consultation we will advise whether or not your child’s
claim is worth pursuing and if it is, we will make an
application for public funding.

Your solicitor will discuss public funding and other methods
of funding available with you in more detail.

Talk to a specialist advisor today 3;??&?:3& ?1%5?:35133 or visit



How much compensation will | receive?
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The amount of compensation
you and your family receive
will depend on many factors,
iNcluding the Impact of the
negligence and how it has
affected your lives, how much
money you are considered

to have lost and will lose as a
conseguence and the extra
support you wil need in the
future,

Individually assessed

From the outset, our team will advise you on how the courts
approach the assessment of compensation and how this
fits with your circumstances. The fact is though that we

are all different and the consequences of a similar injury will
vary from person to person. The courts will always assess
your claim on an individual basis and award compensation
according to its findings.

Compensation awards for cerebral palsy are usually very
high. The level of compensation will depend upon the
level of disability that the child has and the extent to which
aids and equipment are capable of improving the child’s or
parents quality of life.

A large proportion of the ‘million pound’ compensation
awards we see reported in the newspapers are to pay for
the child’s cost of care for the future.

It is intended that compensation will provide financial
security for the child’s future and will give parents the
opportunity to relinquish their role as their child’s ‘around the
clock’ carer should they choose to do so.

Your solicitor will need to involve a whole team of experts to
assess the value of your child’s claim.

Talk to a specialist advisor today -Iv:/eil)l(tcglla;gjobglsga aiciconsens



How much compensation will | receive?

Management of compensation
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Any compensation awarded will need to be properly
managed. How this happens depends on whether the
child is likely to have the mental capacity to manage the
compensation themselves when they reach the age of 18.
A medical assessment may be needed to confirm this.

If they will have capacity, then the award will be paid into
court and invested on their behalf until the age of 18.
Written applications can be made to the court at any time
by the ‘Litigation Friend’ to access the compensation. The
court will consider whether it is reasonable to do so before
releasing any money.

Consideration should also be given to setting up a Personal
Injury Trust for when the child reaches 18 years of age.
These trusts help protect entitlement to various means-
tested benefits and also provide a convenient way of
managing the money. In certain circumstances the court
may also consider authorising a trust on the child’s behalf
before they reach the age of 18 but they would have to be
satisfied that it is in the child’s best interests before doing so.

If the child is unlikely to have the mental capacity to manage
their own finances at the age of 18, then an application

will need to be made to the Court of Protection for the
appointment of a Deputy. The Court can appoint a Deputy
even if the child is still under 18 years of age. The Deputy
will be personally responsible for managing and investing the
award on the child’s behalf.

This is a specialist area and Irwin Mitchell is able to provide
you with guidance and support in this area through our
specialist Personal Injury Trusts or Court of Protection
teams.

Keeping you informed

As we learn more about you and your injury, and obtain
further evidence such as medical reports we will be able to
provide a more accurate idea of what the court is likely to
award you. You can be assured that we will do everything
we can to recover the maximum amount of compensation
available to you and your family and organise payment terms
to suit your immediate and ongoing needs. It is more usual
these days for compensation awards to be made in the form
of periodical payments where an amount of money is paid
every year for the rest of a person’s life. This provides greater
security against the possibility that the compensation might
run out in the future.

www.irwinmitchell.com/personalinjury

Talk to a specialist advisor today Rreephonel08000/2312233j0rvisTt



How will my claim be progressed?

We understand that parents
of children with cerebral
palsy come to us for a
variety of reasons. Ve am
to ensure that whether a
Claim for compensation is
successiul or not, you as
parents achieve a greater
understanding of exactly
what happened during your
child's birth and afterwards.
sometimes another cause,
other than damage at birth,
s discovered during our
investigations. Often no
cause can be pinpointed,
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Investigating the claim

When we first meet you we will take a detailed statement
recording your recollections of the pregnancy and birth. We
will also ask how your baby was in the first hours and days
after birth and we will also require a clear picture of your
child’s physical and mental difficulties.

Should you decide after our first meeting to pursue a claim
for compensation on behalf of your child, then all of the
mother’s and child’s records will need to be obtained.

After that, independent expert doctors will be approached
by us and those doctors will be asked to consider the
medical records and answer two crucial questions:

1. Was there any incompetence in the way in which the
labour, the birth or the care of the baby after the birth
was handled?

2. If so, did that incompetence cause the disability this child
suffers from?

It is the second question which often proves to be the most
problematic in these cases. The reason for this is that

there are many causes of cerebral palsy other than a lack

of oxygen or injury occurring at the time of the birth. For
example, genetic disorders, infection in the mother and other
problems in pregnancy can all cause cerebral palsy.

If our medical experts can answer those two questions
positively then we will advise you that court action should be
started.

Talk to a specialist advisor today ":ﬁ?:;iiggg ?&ﬁi §r2n33 @ Wi



How will my claim be progressed?
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Litigation Friend

The law states that people under the age of 18 are not
entitled to bring an action in their own right as they lack
‘legal capacity’.

An adult will be appointed to act on behalf of the child if the
action is commenced before the child’s 18th birthday. The
adult is usually a relative but may be any adult willing to act
and is known throughout the proceedings as the ‘Litigation
Friend’.

The function of the ‘Litigation Friend’ is to make decisions on
the child’s behalf and generally protect the child’s interests
throughout the litigation. Your solicitor will explain the role of
the ‘Litigation Friend’ to you in more detail.

Out of court

Many cases are settled before they go to court, however,
some do proceed to court. It can take a lot of time to
prepare a case for court so you need to be prepared for
delays. Don’t worry, this is normal and we will keep you
informed all the way through.

We know that this is a lot to take in, but we will be with you
every step of the way making your claim as easy and
stress-free as possible.

Talk to a specialist advisor today m&;zm&obgls% I SeERS



Education, Community and Healthcare o5

Your Ch”d may requ”,e Special Educational Needs
SD@CI&| ‘ST @d UC&UOD Or If your child’s injury interferes with his or her ability to learn at

h | J[h / , | . school you should contact the Local Education Authority.
ha\/e oa SOCiAl Care . You should gs]( the Local E(jucatiqn Authority to Con.sider
needs. Your local education T of spacilet oaGhng, therapy or one o-one assstance.
auth Oﬂw OF pﬂ m aw C ar@ ;I]'gzdpgfjci:g;s]coef.assessment is complex and parents often
TI’UST h&S SD@CHEIC dUTIGS Eiﬂd Pre-school support is also available for younger children in

o oo certain circumstances.

reSDOﬁS|bl| | meS J[O ensure J[hat Often the Local Eduoation.Authority will rgadily agree to
your Ch | |d S needs are be| ng assess any special educational needs which your child may

have. If they refuse to do so, or if having assessed those
J[ needs, they offer provision which you regard as insufficient,
me ' then you have a right to appeal at a tribunal.

Irwin Mitchell’s Public Law team are experts in the area of
education litigation and regularly fight on behalf of school
pupils or for parents and guardians on behalf of children at
school or in nursery. Our specialist team can explain your
rights in this area and can help ensure that your child’s needs
are properly assessed and provided for.

We are approached by parents and guardians for many
different reasons, but the focus is generally on the fact
that the right to education has been denied, or access to
education has been restricted. This may be because:

e Special educational needs are not being met

e An appeal needs to be made against an exclusion
e Admission may have been denied to a school or nursery.

Talk to a specialist advisor today —vl;eiﬁt(;2||a;;gjobg:;:93 and someone



Education, Community and Healthcare

Community and Healthcare

If your child has health or social care needs which require
additional support or services then your local authority or
primary care trust have specific duties to ensure that your
child’s needs are being met.

Our Public Law team has extensive experience providing
advice and assistance in relation to community and
healthcare law to service users, carers and family members
who use or need access to health or social services. The
team regularly fight for clients in a number of community and
healthcare areas including:

¢ Obtaining assessments of needs and securing care plans;

e Liaising with Primary Care Trusts regarding NHS
Continuing Healthcare Funding

e (Obtaining respite care services

e Challenging social services departments and primary
care trusts on provision of care and other services for
adults and children with disabilities living in their own
homes or in residential placements.

We as a \CMA(M@/ can't find the right words

to thant. yrow Lor everything. We are so
arratkeful for whak you have ochieved for Lure
ond i£'s such o relief 4o Ynow his Lfubure is
secure.

- Kevin
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Something to remember

Our children are obviously precious and fortunately most
survive the trauma of childbirth without difficulty.

Where a child is born with damage to the brain it is very
tempting for parents to attribute that to the care provided at
birth, particularly if the experience was difficult for the mother.

In fact, only a small percentage of cases can be accredited
to injury at birth. An even smaller number are caused by
negligence of the hospital staff.

In view of the difficulties inherent in these cases our aim

at Irwin Mitchell is to tell you as soon as possible if your
child’s claim has no prospects of success. For those cases
which do progress beyond this point we aim to maximise
the compensation your child receives and ultimately provide
financial security for the future.

www.irwinmitchell.com/personalinjury

Talk to a specialist advisor today Rreephonel08000/2312233j0rvisTt



Guidance with Strength and Sensitivity

At Irwvin Mitchel we
understand that contacting
a lawyer might seem ke a
Dig step, especially if you
naven't done so before,
Thats why we go out of our
way to make sure that when
you get in touch with us we
make you feel welcome,
relaxed, safe and secure.

We understand the issues affecting you and your family
following a birth injury and our renowned team of specialists
will fight fearlessly to ensure that you get the best
compensation, medical care, rehabilitation and support
possible.

Talk to a specialist advisor
Freephone

08000 23 22 33

Text ‘CLAIM’ to 61993
and someone will call you back

or visit www.irwinmitchell.com

‘We @owwt w verye professional as well as
&ppromhaiole hetpg and coxinge We con
now move on and look. Forwoxd. £0 o more
stable and secure Future. T am sure thak
this world not hawe happened withoxt Trwin
Mitehell beingy involved.”.

- Jayne

Talk to a specialist advisor today —vlﬁﬁtcglfgjobg;ggs and someone



Useful Contacts
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APIL (Association of Personal Injury Lawyers) Birth Trauma Association Support Group
11 Castle Quay (West Midlands)
Castle Boulevard Telephone: 0800 046 9263
Nottingham Email: debbie@westmidlandsbta.org.uk
NG7 1FW Website: www.westmidlandsbta.org.uk
Telephone: 0115 958 0585 Brainwave South West Brainwave South East
Email: Please visit the website for online enquiry form Huntworth Gate Beechen House
Website: www.apil.com Bridgwater Rear of 16 Newland St
Somerset Witham
AvMA (Action against Medical Accidents) TAG 6LQ Essex CM8 2AQ
44 High Street
Croydon T: 01278 429089 T: 01376 505290
Surrey E: enquiries@brainwave.org.uk  E: enquiriesse@brainwave.org.uk
CRO1YB W: www.brainwave.org.uk W: www.brainwave.org.uk

Telephone: 0845 123 2352
Email: advice@avma.org.uk
Website: www.avma.org.uk

Baby Lifeline

Empathy Enterprise Building
Bramston Crescent

Tile Hill Lane

Tile Hill

Coventry

CV4 9SW

Telephone: 02476 422135
Email: info@babylifeline.org.uk
Website: www.babylifeline.org.uk

Birth Trauma Association
PO Box 671

Ipswich

Suffolk

IP1 QAT

Telephone: 01264 860 380
Email: enquiries@birthtraumaassociation.org.uk
Website: www.birthtraumaassociation.org.uk/

Brainwave North West

North West Centre

Unit 602 Birchwood One Business Park
Dewhurst Road

Birchwood

Warrington

WA3 7PU

Telephone: 01925 825547
Email: enquiriesnw@brainwave.org.uk
Website: www.brainwave.org.uk

Heel and Toe
The Meadows
Whitworth Lane
Spennymoor
County Durham
DL16 7QW

Telephone: 01388 810775
Email: info@heelandtoe.org.uk
Website: www.heelandtoe.org.uk

Talk to a specialist advisor today Cﬁm\:igfg ?1%5?:35133 @ Wi



Freephone OSOOO 23 22 33

www.irwinmitchell.com
Text claim to 61993 and someone will call you back

Irwin Mitchell

Birmingham Imperial House, 31 Temple Street, B2 5DB

Bristol One Castlepark, Tower Hill, BS2 0JA

Glasgow Stewart House, 123 Elderslie Street, G3 7AR

Leeds 2 Wellington Place, LS1 4BZ

London 40 Holborn Viaduct, EC1N 2PZ

Manchester Bauhaus, Rossetti Place, Quay Street, M3 4AW

Newcastle upon Tyne Gainsborough House, 34-40 Grey Street, NE1 6AE

Sheffield Riverside East, 2 Millsands, S3 8DT

Irwin Mitchell Abogados
Madrid C/Alberto Aguilera, 62, 28015, Spain

Malaga Calle Puerta del Mar 15, 29005, Spain
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Irwin Mitchell LLP is a limited liability partnership registered in England & Wales, with number OC343897,
and is regulated by both the Solicitors Regulation Authority and the Law Society of Scotland. The word
‘partner’, used in relation to the LLP, refers to a member of the LLP or any employee of, or consultant

to, the LLP (or any affiliated firm) who is a lawyer with equivalent standing and qualifications. A list of the
members of the LLP, and of those non-members who are designated as partners, is displayed at the LLP’s
registered office: Riverside East, 2 Millsands, Sheffield, S3 8DT.



